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In the United States Circuit Court of Appeals
for the Ninth Circuit

No. 10936

Oeohcjk S. (Javlohd, petitioner

r.

COMMISSIOXER OF InTEHX M f?rVFVrF. nrmviVDFVT

Gertrude H. Gavlord, petitioner

V,

Commissioner of Internal Revenue, respondent

O.V PETITIOSS FOR RKMFAV Of THE DECISIONS OF THE TAX
COlh'T or THE I SITED STATES

BRIEF FOR THE RESPONDENT

OPINION BELOW

The opinion of thc' Tax Court (R. 19'2r-222) is re-

ported at 3 T. C. 281.

jurisdiction

Tliese cases involve fed(»ral ineoine taxes for the

yeai-s VM]. WM. VX\H, and lf)3f). On St^pteinU^r 17,

IfMl, the C'oininissioner of Internal R^'veiuie mailed to

each of the tax])ayers a notiee of deficieneies in ineoine

taxes for these yeai-s. (R. 4Mil, liM-lf)!.) The de-

ficiencies asserted against Cr^'^rrf' S. Gay lord totah»d

1 1



$49,518.76 (R. 46) and the deficiencies asserted against

Gertrude H. Gaylord totaled $8,043.63 (R. 136).

Within 90 days thereafter and on November 10, 1941,

taxpayer George S. Gaylord filed a petition, and on

November 26, 1941, Geii;rude H. Gaylord filed a peti-

tion, with the Tax Court (then the Board of Tax Ap-

peals) for a redetermination of the deficiencies under

the provisions of Section 272 of the Internal Revenue

Code. (R. 6-96, 101-187.) The decision of the Tax

Court finding deficiencies in income tax against Ger-

trude H. Gaylord for 1936, 1937, and 1939 in a total

amount of $8,007.89 was entered July 14, 1944. (R.

273-274.) The decision of the Tax Court finding de-

ficiencies in income tax against George S. Gaylord for

1936, 1937, 1938, and 1939 in a total amount of $47,-

241.11 was entered August 4, 1944. (R. 274-275.)

The cases come to this Court by petitions for review

filed by each taxpayer on October 11, 1944 (R. 27i>-

303, 307-334), pursuant to the provisions of Sections

1141 and 1142 of the Internal Revenue Code.

QUESTIONS PRESENTED

1. Whether trust income is taxable to the taxpayer-

grantors: (a) under Section 166 of the Revenue Acts

of 1936 and 1938 and the Internal Revenue Code be-

cause the trust was revocable by them under California

law; or (b) under Section 22 (a) of the Revenue Acts

of 1936 and 1938 and the Internal Revenue Code be-

cause they retained such powers over the trust corpus

as to remain in substance the owner therec^f and (^f the

income; or (c), in the alternative, whether one-half of

the trust income for 1936 and the first five months of



WM IS iaxal)le to taxpayers under SiH'tioii Uu of the

Revenue Aet of 193() beeause tliat part of tin* income

eould inultM- the trust instrument have b<H»n used to dis-

charge their lei^al nl)ligatinn to support their minor
daugliter.

2. Whether under the laets tlie (Jonnnissionei la

estopped to assert (h'ficit^neies in ineoine taxes for

19:](>-lf)o9, inchisive, against taxpayers.

:]. Whether the tinding of the Tax ('(uit as to the

lair niaiket value of Menasha stock upon acquisition

in IfUT, which value determines the basis for com-

puting gain un the Marathon stock sold m the taxable

years by taxpayers individually and as trustees for the

Gaylord trust, is supported by substantial evidence.

STATUTES AND REGULATIONS INVOLVED

These are printed in the Aj)pendix, ntjra, p|). 4H->55.

STATEMENT

The Tax Court made* findings of fact with respect

\n the issues on appeal to this Court, the material

parts of which may be summarized as follows:

First Is.sKf : T(iJ(i})iJit fi of Trust fiKnnit tn Grantors

The taxpayers are husband and wife and reside

in Pasadena, California, riiey have two daughters,

Margaret, bom on November 10, 1905, and Gertrude,

boin May 31, IfHH. Both daughters are married and

have childi'cii of theii- (wn. ( I^ 195.)

Prio]- to Septembci', 191^5, taxpayei*s d(H*idc(l to

create a trust for tlu* benefit (»f their two daughters,

and in the case of the death of a daughter, then for



the benefit of the children of such daughter. On De-

cember 11, 1935, the taxpayers signed and acknowl-

edged a declaration of trust in which they were

named jointly as trustee. A trust w^as declared with

respect to 7,000 shares of the common capital stock

of Marathon Paper Mills Company, 5,000 shares of

which were contributed by Mr. Gaylord and 2,000

shares by Mrs. Gaylord. There was no provision

relating to whether the trust was revocable or irrev-

ocable.^ (R. 195-196.)

When requesting counsel to prepare the trust instru-

ment, Gaylord told him that he and Mrs. Gaylord

desired to form an irrevocable trust with respect to

the stock. At the time the taxpayers signed the tiTist

instrument, they Were advised by their counsel that

the trust was irrevocable. (R. 196.)

On February 4, 1936, the taxpayers filed gift tax

returns, prepared by Gaylord, for the year 1935, in

which they reported the creation of an irrevocable

trust and the transfer thereto of stock of Marathon

Paper Mills Company (hereinafter referred to as

Marathon). (R. 196.)

The certificates for the 7,000 shares of Marathon

stock were placed in a safe deposit box in California

in the name of Mr. and Mrs. Gaylord as trustees. The

stock remained there until it was sold. The trustees

sold some of the stock in each of the vears 1936

through 1939, the last of it being sold in the latter

^ The trust instrument is printed at R. 61-70. Its provisions

will be discussed in more detail, infra^ in connection with the Gov-
ernment's alternative aro^ument that the trust income is taxable to

the taxi)ayer-<2^rantors under Section 22 (a) of the Revenue Acts

of 198G, and 1938, and the Internal Revenue Code.
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year." The proceeds of all sales were deposited in an

aceoinit in a Chieapo hank in the names of tax|)ayer8

as trnstees. ( R. VJl.)

In ronneetion with the purcliase of real estate in

Los Angeles Connty, California, the trustees hail the

trust instnnncnt i-ecoided in the ofiiee of tlu» eounty

recorder of tliat county on Septemher 2i>, 1937. in

1938 the trustees pui'cliased $fK),000 of i-eal estate situ-

ated in Texas and recorded the trust instrument in

four counties of that state. (K. 197.)

For eacli of the years 19:{() tlin^mh 1939, the

trustees filed a fiduciary income tax return for tlu*

trust, in which cadi daughter was shown as a trust

beneficiarv, entitled to one-half of the income tliereof.

For eacli of these vears the dau2:hters filed income tax

returns in which they reported as taxable income re-

ceived t'rnni the trust the amounts sliown by the

fiduciaiy returns as having been distributed to them

dui'ing the respective years. (R. 197-198.)

On March 27, 1940, at the instance of their counsel

the taxpayers signed and acknowledged an instrument

reading as follows (R. 198-199)

:

Declaration Joeing a Part of a Cei-tain Declara-

tion of Trust Dated ynvoTuhrr 7, ^9:^r^

Know All Men by These i^resents:

That Whereas the undei^igned, Oeoi*ge S.

Oaylord and Oertnide H. (layh)i*d, his wife, of

the Citv of Pasadena, in the County i»f Los

''The proper cost l)a.sis for coinpiitin;: pim on tin- >h1«-- "f this

stock is involved in tlie second issue. The facts relating to basis

are set out, infra.



Angeles, State of California, do in and by an
instriunent of even date herewith entitled Decla-

ration of Trust certify and declare and in. and
by said instrument have certified^ and declared

that they hold and shall and will hold the fol-

lowing described personal property, to wit:

seven thousand (7,000) shares of the common
capital stock of Marathon Paper Mills Com-
pany, a Wisconsin corporation, of the par value

of Twenty-five Dollars ($25.00) per share, and
any and all proceeds thereof. In Trust, Never-

theless, for the uses and purposes and upon the

terms and conditions set forth in said Declara-

tion of Trust, reference to which Declaration

of Trust is hereby made for further particulars

thereof: Now, Therefore, said George S. Gay-
lord and Gertrude H. Gaylord do further certify

and declare that the trust created and provided

for in said Declaration of Trust was always in-

tended and is intended by said trustors and

trustees, George S. Gaylord and Gertrude H.

Gaylord, to be and is and shall always be abso-

lutely irrevocable and that this further declara-

tion of said undersigned is and is intended to

be and shall always be a part of said Declaration

of Trust and is intended to be and shall always

be taken with and construed as a part of said

Declaration of Trust the same as though this

present declaration had been physically incor-

porated in said Declaration of Trust.

In AVitness Whereof, said George S. Gaylord

and Gei'trude H. (laylord, said trustors and
trustees, have set their hands and seals to this

instrument as of this 7th day of November,

1935, at Pasadena, California.



This iiLstnuiiciit was \vi'{ wiili their <*uunsc»l and

recorded in Los Auj^eles and Calaveras Countien, Cali-

fornia, o\\ March 28, IfMO, and May 14, lfl4(), res|M<'-

tivelv. (R. Uni)

The Commissioner (h'tei-mined that the nrt in<*onn*

of the trust for the years 15K5(;-1J):!!), iiK'hisive, was

taxahlf to the taxpaytMs as grant<»rs under Sections

22 (a), liiti, and Ui7 of the Revenue Acts of 1936, 1938,

and the Intenial Revenue Code; that since Oaylord

had eontribut(»d to tlie trust five-sevenths of the st<M-k,

that fraetioiud part of tlie net income of the trust was

taxable to him; and that the remaining two-sevenths

of tlie trust income in these veai-s was taxable to Mi-s.

(iaylord, since slie had contributed two-sevenths of the

total corpus of the trust. (R. 4(i, 137, 19J)-20().) The

Tax Court affirmed this determination, holding that

the income was taxable tn the grantors under St*cti(»n

Ibb. (R. 2()()-2()6.)

Second Issue: lidsis for Comjiutinij (kuh ttu 6uh of

Maratkcn Stock

In each of the years lf^:]b, IfKJT, 1938, and 1939, tax-

I)ayens individually, and as trustees for llic Or.;, h .J

tnist, sold shares of stock of Marathon Paj)er Mills

Company. (R. 210.) The shares sold bv Mrs. flay-

loi'd personally had been acijuired by ^ift from Mr.

Oayloi-d in H^32, and the shares S(»ld by the tru.st(H»s

were those given by them to the trust upon its ereati<>n

m 193'). The shares contributed to the trust by Mrs.

Oaylord had been aequired by her as a gift from Mr.

Oaylord in 1930. (R. 211.)



The Marathon stock had been acquired by Mr.

Gaylord through the followmg transactions:

On July 1, 1917, Gaylord owned 337 shares of

stock of Menasha Carton Company (hereinafter re-

ferred to as
^ ^Carton''), which he had acquired at

various times prior thereto for a cost of $34,436.50.

One Clinedinst also owned 337 shares of Carton stock

and all the- stock of Menasha Printing Com])any

(hereinafter referred to as '^Printing''). (R. 206.)

Clinedinst desired to consolidate the assets and

businesses of the two corporations into a new corpo-

ration, with Gaylord as its manager. It was agreed

that Gaylord should purchase sufficient stock in the

new corporation from Clinedinst to bring his holdings

therein up to 40% of the total outstanding stock.

(R. 206-207.)

The basis for consolidation was left to Gaylord. He
determined that the consolidation should be effected

on the basis of the appraised value of the ])hysical

assets, plus the book value of the quick assets of each

of the old corporations. The method of computing

the values of the stock of the two old corporations

by capitalization of current earnings at ten times such

earnings (regarded by Gaylord as a conservative

rate) would have indicated a substantially higher

value for the stock of the old corporations than was

indicated by value of assets. (R. 207.)

The new corporation, Menasha Printing c\: Carton

Company (hereinafter referred to as **Menasha")

was fornKvl in 1917 and the consolidation was effected

on the basis determined by Gaylord. The value of

the Carton assets was determined to be $186,(X)0 and



9

the valiu' (»t the Print iiip: assets $774,000, making a
total of $JMi(MH)(). Foi- these assets $r)(MM)0() in eoin-

nion and $4(iO,0(H) ui preferred stoek, both $1(K) par
value |)er share, of Menasha were issued. On this

basis Gaylord was entitled to 449.68+ shares of com-
mon and 413.7+ shares of preferred Menasha stoek

for liis :VM shares of Cai-ton stoek. (iavh>rd actually

received, however, 410 shares of prefern^d, par

$41,000, and 4r):5.:588J) shares of eoniinon Menasha
stoek, par $45,338.89. 'Fhe fair market value of these

shares was $100 per share. (K. 207-208.)

In addition, Gaylord ])urehased from Clinedinst

for a priee of $152,1()1.11 suftieient shares of common
stoek of Menasha to brint;' his holdings to 1,975 shares

of common. This made his total payment for 1.975

shares the amount of $197,500. In his income tax

leturn for 1917, (iaylord did not report any income

on the excliange of 337 shares of Carton stock for

stock of Menasha. (R. 208, 209.)

Prior to 1922 all the Menasha pn^feriTd stock

issued in the 11)17 consolidation had been retired. In

1922 or 1923 Uaylord purchased the remainiuLr in-

terest of Clinedinst in Menasha. Prior to Octt»i)er

:]1, l!i27, Gaylord sold some small amounts of Menasha

common stock. Tn 1925 he received a lOOVi sto<-k

dividend on the stock then held. On October 31, 1927,

he owned 3,357 shares. (K. 209.)

Of the stock so held on that date 350 .shares had

been tiansferred by (hiylord in 1925 to his brother

foi' 432 shares of stock of Robert Gaylord, Inc. The

brother subsequently iu 192«) or 1927 desired to re-

ncquiif^ tlie 432 shares of Robert Gaylord stock ^ -
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use in connection with a reorganization. After nego-

tiation, it was agreed that the 1925 exchange of

Menasha stock for Robert Gavlord stock be cancelled,^ 7

as though it had never existed. Pursuant thereto, the

shares were returned to their original ownei-s, each

party paying over all dividends which had been re-

<?eived on the respective stocks during the interval.

(R. 209-210.)

On October 31, 1927, Menasha was merged with

Marathon. In this merger Gavlord received 6,728

shares of Marathon stock and $1,038,000 par value

of its 5% bonds in exchange for 3,357 shares of com-

mon stock of Menasha. In December, 1929, the Mara-

thon stock was split four shares for one. (R. 210.)

Taxpayers reported gain on the sales of Marathon

stock in the taxable years, computed on a basis of

$8.21 per share. (R. 211.) The Commissioner deter-

mined that the basis per share was $2.83542. (R. 47.)

The Tax Court did not approve tlie basis used by

either party but found that the basis of the 3,357

shares of Menasha stock held by Gaylord in 1927 was

$50 per share and that com])utation of the basis of the

Marathon shares sold should be computed therefrom.^

(R. 211-216.)

^ The computation pursuant to the Tax Court's decision losultecl

in a basis of $2.8427() each for the Marathon shares sohl in the tax

years. (See computation of the Connnissioner in which taxpayers

acquiesced (K. 278,274) at K. 2()()-2()l, 272-27"..) In the exchan«re

of Marathon stock and bonds for 3,857 shares of Menasha stock,

46.088% of the $50 vahie for Menasha stock (pursuant to a<:ree-

UH^nt between the parties) was alh)cated to the Marathon stock,

resultiii<r in a basis per share for Marathon stock in 11>27 of

$11.8710(). This ii<i:ure was tlieu divided by 4, in or(K»r to <ret the

value per shaiv aftei* the 11)21) split -up.
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SUMMARY OF AROmCXHT

I. Under Section Kiti of the lti»venue Aet oi iU'M

and subseqneTit Aets, flic income of the tnist ereatcHl

by taxpayei-s for the henetit of tlieir two (L'ln^^htei-s

is taxable to them, because they had a power to re-

voke the trnst. The trust instrument did nt>t provide

that it was irrevocabh\ Consequt^ntly taxpayei-s eouUl

have revoked the trust under Section 2280 of the

Civil Code of California, wliich provides that, unless

expressly made irrevocabh\ everv voluntarv trust shall

be revocable. The contention that the trust was not

*S'oluntary'' within tlie meaning of Section 2280 is

without merit. Th(» Tax Court found, upon substan-

tial evidence, that the transfer in trust was a gift and

not su])porlcd by consideration. The intention of

taxpayer's that tlie trust should })e irrevocable did not

make it irrevocable, since Section 22S() ictpiires an

express statement in the trust instruiiRMit. The mere

fact that the trust instrument (*ould have been re-

formed (»r amended to state that it was in-evocable

does not suffice, since it was neither reformed nor

amended in the taxable years. The subsequent

amendment in 1!)4() did not cure the defect in the

trust instrument in the earlier years, from which the

j)owei* to revoke was deriv(»d. Statements in the tax-

payei-s' gift tax I'cturns for lIK^f) that the trust was

inevocable also fail tn meet the requirement of S(t-

tion 2280 that the statement as to irrevocability 1"

contained in the trust instrument.

Since the situs of this trust was in California, tiie

existence of the power to revoke is to be determined

under the law of California. Liven though some of
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the trust income was derived from real property situ-

ated in Texas, it was income of a revocable California

trust.

II. The trust income is also taxable to the grantors

under the broad definition of income contained in

Section 22 (a) of the Revenue Act of 1936 and sub-

sequent Acts for the reason that their powers of con-

trol over the trust were so complete that they were in

substance the owners of its income. They possessed,

among other powers, the broadest possible powers of

management and control over the corpus; the power

to vote and otherwise deal with the stock comprising

the corpus as an absolute owner; ttoo" pi.iwii' to pp^oIic

«« to retake the corpus by purchasing at a baigaiii

]^<r^; the power to control the amount of income

by selecting investments for the corpus; the power

to use some of the income in the years 1936 and 1937

to discharge their legal obligation to support a minor

child; and power over the distribution of the corpus.

These powers, held in their capacity as trustees, made

them virtual owners of the corpus.

III. One-half of the trust income for 1936 and the

first five months of 1937 is taxable to the grantors

under Section 167 of the Revenue Act of 1936 be-

cause there was a possibility that it might be used

to discharge the grantors' legal obligation to support

their minor daughter.

IV. The Commissioner is not estopped to claim that

the taxpayers are subject to tax on the income of the

trust. A('ce})tance of the gift tax returns tiUul by

taxpayers and the income tax returns filed by their
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daughters doos not prevent the
(
Commissioner frnni

collectinLT tlu^ taxes due from the taxpayei-s, nor does

tlie tact that chiiins for refund of such ^ift or other

taxes, which may have heen paid erroneously, were

barred when tlie Connnissioner mach' his (h»t(»rmina-

tion in the instant ease. Moreover, the Connnissioner

did nut misrepresent any fact, as is necessary to in-

yoke snccossfnlly tlio (h)ctrine of estoppel. Nor was*

estop])el specially pk'aded hy the taxpayers, so as;

to become an issue in the case.

V. The ])asis for tlie Marathon sliares of stoek sold

by the taxpayers as indivi(hials and as trustees for the

Gaylurd trust in the taxable years depends upon the

basis of the Menasha shares acquired by Oaylord in

1917 upon crmsolidation (»f Carton and Pi-intine: into

Menasha. Taxpayers do not question the correctness

of the Tax Court's holdin*:: that the basis of the Men-

asha sliares was their fair market value at the time of

acquisition. They contcMul only that, in Hndinii: that

the fair market value for the Menasha shares was

$100 per share, the Tax Coui-t disregarded the (evi-

dence as to earnings of tlie corporation. The record

does not sustain this contention. Th(» Tax Ctnnt's

opinion shows that it considercMl all the evidence in

reachiim its conclusion as to value. Its finding has

subijtantial suppoit in the facts that the value of tlio

assets acquired by Menasha resulted in a value of $100

])er share for its stock and that Gaylord purcha.<?cd

shares from Clinedinst at that price at the time of the

consolidation in IfHT. Since the figures of earnings of

Cai-ton, Printing, and Menasha in 1917, testified to by

642^06—40 8
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Gaylord, were not substantiated, since there was no

evidence that these earnings were normal so as to

justify a valuation by the capitalization of earnings

method, based thereon, and since it was not demon-

strated that a capitalization of earnings at a 10%
rate, as contended by taxpayers, would result in a fair

market value for the stock, the Tax Court was war-

ranted in rejecting such evidence of earning capacity

as a basis for a finding of the value of the Menasha

stock in 1917.

ARGUMENT

The trust income is taxable to the grantors under section 166

The Tax Court held that the income of the Gavlord

trust was taxable in the years 1936-1939, inclusive,

to the taxpayers as grantors under Section 166 of the

Revenue Acts of 1936 and 1938 and the Internal Reve-

nue Code (Appendix, infra), on the ground that they

had the power to revoke the trust under California

law in those years. (R. 200-206.) The Government

contends that this holding is correct^ and ciloo; altor-

gf^ntors unrlor S««b«»H466HiJMiMM«HN7""ii0ni^4)i^

powers uiven theiu hy \\\v trust instrumeitt tlicy liquid

liavc fcvr-n'd title to tlio trust corpus in themselves.

Section 166 ])rovides in part that

—

Where at any time the power to revest in the

giantor title to any part of the corjms of the

trust is vested

—

(1) in the grantor, either alone or * * *

then the income of such part of the trust shall
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be inclucU'd in computing the net inconic of the
grantor.

This provision originated in the Revenue Aui ui ij^i,

and certain pi-inciples pei-finent to this case have l>een

decided with respect to the section.

A grantor has a power to revest titU* in himself,

witliin the meaning of this section, when he has a

power to revoke the trust. Utlvvniuf \. Wood, 309

U. S. 344; llelvering v. Dunnimj, 118 F. 2d 341 (C. C.

A. 4th), certiorari denied, 314 U. S. 631; Kraft v.

Commissioner, 111 F. 2d 370 (C. C. A. 3d), certiorari

denied, 311 U. S. (u\. The mere existence of the

powvr to revoke is sut!icient to tax the ineome to the

^Section '219 (g) of the Kt'vtMHic Act of \\vl-\ lta<l u similar

provision coiuhed in shghtly ditrertMit langinijzt*:

"Where the grantor of ti trust hus, at any time (hiring the tax-

ahle year, either alone or in conjunction with any |M»rson not a

heneficiary of the trust, the power to revest in hiniM'lf title to any

part of the corpus of the trust, then tlie income of such part of

the trust for such taxahle year shall he included in computing the

net income of the grantor.

The provision was designed to prevent a common metluNi of

evading income tax. H. Kep. 179, OMh Cong., 1st Sess. pp. 0-7,

21 ( 19:U)-1 Cum. Hull. ( Part 2) 241, 240, 2.*i(i) : S. Kep. No. 396,

68th Cong., 1st Sess., pp. 7, 25 ( 193{>-1 Cum. Hull. (Part 2) 2<M5,

271, 288). Section 100 of the lievenue Act of WY.Vl amende*! the

provision to provi<le that the power to revest title must !» "vestinl

in the grantor alone or in conjunction with some person not having

a >ul)stantial adverse interest. Se<*tiofi 100 of the Kevenue .Vet

of 1IKJ4 and suhsef|uent acts omitted the (ondition that the |H>wer

to revest shall exist "durin;: the taxahle year." This was t4» cK«<e

the loophole through which in Langhy v. Commisfiionrr^ 61 F.

2d 790 (C. C. A. 2d) and other cases income was not laxwl to the

grantor where the provision in the tru.st in.strument was that the

grantor had power to revoke only hy ;:iving notice of a year aod

a day. See H. Conference Hep. No. 1H>.'*, 7.ld Cong., 2il i>ess., p.

24 ( i939-l Cum. Hull. ( Part 2) (;27,o:U).
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grantor. It is not necessary that the grantor exercise

or contemplate exercising the power. Thus, in Corliss

V. Bowers, 281 U. S. 376, tlie Supreme Court said

(p. 378)

:

^ ^ *, if a man disposes of a fund in such a

way that another is allowed to enjoy the income

which it is in the power of the first to appro-

priate it does not matter whether the permission

is given by assent or by failure to express dis-

sent. The income that is subject to a man's

unfettered command and that he is free to

enjoy at his own option may be taxed to him

as his income, whether he sees fit to enjoy it or

not.

The w^ords of the statute are broad and inchide any

power to revest title in the grantor, without the neces-

sity of inquiring into the source from which that

power is derived. It is not limited to cases where the

power is derived from the express terms of the trust

instrument. Pulitzer v. Convmissioner, 36 B. T. A.

964. Indeed, the existence of a power in the grantor

to revoke or revest title in himself is to be determined

by the state law. Ilelvering v. Stuart, 317 U. S. 154.

It follows that when the state law confers upon a

grantor a power to revoke a trust, Section 166 requires

that the income be taxed to him.^

• Cf. Howard V. United States, 125 F. 2(1 980 (C. C. A. 5th), in

Nvhicli it was hold that the corpus of a i^rovioiis <rift was inrhidible

in the gross estate under Section 302 (d) of tlie Revenue Act of

192(), as amended, because the enjoyment by the donee was subject

at the date of death to a change through the exercise of a power

vested in tlie decedwit to alter, amend, or revoke the i2:ift. The
source of tliis power in the decedent was a provision of the Civil

Code of Louisiana that ^ifts between married persons during mar-



Section 22S0 of the (Mvil Code of C^ilifoinia (UW),
as amendtHl in IJi.Jl ( Apfx'ndiv, i,ifrn\^ provides in

part that :

Unless expressly niaiie iri-evwaldr by tlie in-

stioiment creatinor the trust, every vohnitary
trust sliall he n»voeahle by the trustor hy writ-

ing filed with the trustee.

The trust instrument in this ease eontained no

statement that it was ii-revocable. Aeeordin^ly, the

Tax Court corirctly huld (R. 200-206), that the tax-

payei-s had durincr the years 1936 to 1939, inclusive, a

power to revoke vested in them hy Section 2280 of the

Civil Code and that they were re(|uired to inclu(h» the

trust income in tlieii- i^ross income for those yeai*s

under the ex])ress Con.u:ressional mandate of S(K?tiou

1^)6. Taxpayers urge rev(»rsa] (A' the Tnx Court's

holding for seven reasons.

(a) Taxpayers first contend fP>r. 26-3()) tliai .Sec-

tion 22(S0 did not confer \\\h)\\ them a power to revoke

the trust, because the trust is not a ** voluntary" trust

within the meaning of that secti(m, citing as authority

Tindi V. Smita Cruz Couutji Title Co., 20 (^al. App.

2d 4fr). That case invf^lvid mi rfTrn-t liv thr nmkers

ria^rt* shall always be revocable. The court tx>inte<i uul that llie

statute, like the one involved in this case, creat*»s no distinction us

to the source of the power to revoke, but applies to any |h>" -

which is vested in a decedent. Sec also ('onnn'n*Mioiur v. .1

108 F. -2(1 Jm;1 (C. C. a. ;id), certionu-i denie<l, :10D V. S. fi»l.

Althou«rh not expressly decided, it is implicit in the diM-ision of

this Coui-t in Ilurfhcs v. ComiiUHHiaiur, 104 F. 2*1 144, that a iM)wer

to revoke existing in the donor of a trust by viiiiu* of Section 22H«>

of the Civil Code of California would prevent a gift from Iwing a

completed gift, subject to^ift tax.
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to revoke a deed of trust given to secure a note. Tlie

court construed Section 2280 of the Civil Code as not

applying to trust deeds, which are akin to mortgages,

given to secure debts. It said (p. 497) that the word

^^voluntary'' in Section 2280 was used in the '4*e-

stricted sense of a trust created freely and without

a valuable consideration or legal obligation/' and not

as defined in Section 2216 of the Civil Code (Appen-

dix, infra). But cf. Fernald v. Lawsten, 26 Cal. App.

2d 552, which seems to construe the word ^* voluntary''

in Section 2280 as having the same meaning as in Sec-

tion 2216, namely, that a voluntary trust is an obliga-

tion arising out of a personal confidence reposed in,

and voluntarily accepted by, one for the benefit of

another.^ (See p. 559.) And cf. Hughes v. Commis-

sioner, 104 F. 2d 144 (C. C. A. 9th).

Regardless of which interpretation is given the

term '^voluntary," the trust in this case was voluntary.

It was the free act of the taxpayers, the result of no

compulsion whatever. It was made as a gift to the

taxpayers' daughters to provide them with financial

security. There was no legal or moral obligation to

provide for the older daughter who was 30 years old

when the trust was created, and although the taxpayers

owed the duties of support and education to the

younger daughter who was 19 when the trust was

created (Sections 25, 196 and 197, Civil Code of Cali-

" Section 2215 of the Civil Code (Appendix, infra) classifies

trusts as eitlier voluntary or involuntary and Section 2217 (Ap-

pendix, infra) deiines an involuntary trust as one created by

operation of law.
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foriiia, Apprmlix, infra), thcsr duties did not oblige

them to ereate a trust for her henefit.

Taxpayers ar^rue (Rr. 2(;-27) that there \vn^ ron-

sideratiou i'w this trust in that each of them d
to make the deehiration of trust in eonsideraiiun of

the agreement of the otiier to make a eontrilnition to

trust eori)us. There is, of e( urse, no provision in the

trust instrument justifying; this ar^nunent ; it reeites

no consideration and simply declares that the two tax-

payers henceforth hold TJMH) sh:n-(»s of MnnithoTi <tork

in trust.

The same argument \\a> imaw lo ihe Tax (.uuit, uuL

it declined to make a findini*; in taxpayei*s' favor on

this point. It stated in its opinion (R. 201-202):

There is some aruument to tlie effect that the

petitioners hy nuitual promises kn-ame ol)li-

^ated, one with the other, to make gifts to their

daughters and that the trust was not thei^efore

a voluntary trust within the meaning (»f section

2280 as amended. That argument is in our

opinion without merit. The purpose* and inten-

tion of the petitioners was to make gifts to or

for the benefit of their two daughters, and a

gift, which is the transfer of something to an-

other without (*omi)ensation, implies and de-

notes an act of choice, a voluntary art. The

creation of the trust was merely tlie method for

effecting or making the intended gift, and it

takes its voluntary character therefmrn.

Furthermoi-e, the Tax Court (itimii ihr laxpay v-*

motion for reconsideiation (R. 22:^-249) which \\;uj

based in pai-t on the argument that the mutual ai
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ment of the Gaylords furnished consideration for the

trust (R. 224-225).

Thus, the Tax Court has found that the taxpayers

intended to make a gift to their daughters and de-

clared a trust as a means of carrying out tlieir inten-

tion. Consideration, of course, is opposed to the con-

cei:)t of a gift. This conchision of the Tax Court is

warranted by the record, and was undoubtedly

grounded in part on the fact that taxpayers have here-

tofore taken the position, in their gift tax returns for

1935 (R. 360B-360D, 362B-362C), that the trust was

a gift. Their present argument is inconsistent with

their view of the nature of the transaction at the time

it transpired.

It is true that Mr. Gaylord testified that (R. 340) :

The circumstances which led to the execution

of that instrument are as follows : My wife and

I agreed together some time previous to Sep-

tember, 1935, that we would form a tnist for our

children, and if she were willing to give 2,000

shares of the Marthon Paper Mills conmion

stock, of wiiich she was the owner, I would give

5,000 shares of the same stock to form this trust

for our children, and in case of their death, for

their children forever, * * *^

and Mrs. Gaylord stated that (R. 543)

:

Mr. Gaylord and I had made u]) our minds

to give our children some money, both of them,

so we had talked it over and we had decided that

if I gave 2,000 shares of the Marathon Paper
Mills, he would give 5,000, and that was the

way it was decided, and you were asked to draw
up the trust.
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But this testimony shows at must only wliat the tax-

payei-s decicUHl to do with ix^speet to the tiiLst for their

chiidi-en; it wholly fails to show that each taxpayer

made his dft in (M^nsideraticm of the ^ift of the other,

or that one would not have made the ^ift if the other

had not aureed to do so. In any ease, as.»<umiiiK

arguendo that tlie testimony mi^ht !)e suseeptihle of

the interpretation \'nv wluch the taxpayei-s eonteud,.

the Tax Court did not so interpret it, but on the con-

trary, in line witli tlu* eontemymraneous representation

nniiW hy tax])ayers in tiieir trift tax returns, drew the

conelusion that the trust was not support(»d hy con-

sideration. This hndinp:, we sul)mit, is conclusive be-

cause suj)porte(l hy suhstantial evidence, even if the

view he taken that the taxpayers' testimony creates

a contlict in the evidence as to whether there was con-

sideration for the ti-ust.

The circumstance that Mr. and Mrs. Oavlord nni^ht

have made an agreement, if such were th(» fact con-

traiT to the Tax Court's conclusion on the nmtter,

to declare a trust in consideration of a contrihution to

the trust bv the other, would furnish consideration at

most foT- an agreement to declare a tnist, and not for

the trust itself. The trust represented a p:ift to the

Gaylord daughters and there was clearly no considera-

tion as between the p:rantors and the beneficiaries of

the trust. The **valuahle'' consicU'ration referred to

in the Totili case, of coui-se, is a consideration for the

ti-ust itself, as between the settlor and the benefi<-iary,

such as is involved where n deed of triLst is executed to

secure a debt.

04'.'306—45- I
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The taxpayers' argument (Br. 34) tliat Section

2280 does not apply to their trust for the reason that

they, in the dual capacity of trustors and trustees,

could not comply with its terms and file a revocation

in writing with the trustee, has no merit ; there is no

reason why as trustors they could not have revoked

and filed the revocation with themselves in their ca-

pacity as trustees.

Nor is there merit to the ai'gument that Section

2280 applies only when the trustee is a corporation.

(Br. 35.) Not only does the section apply in terms

to *^ every voluntary trust'' but it has been construed

to permit revocation of a trust where an individual was

the trustee. See Fernald v. Latvsten, supra.

(b) Taxpayers argue (Br. 36-46) that, even if their

trust w^as a voluntary trust, their oral intention that

the trust was to be irrevocable had the effect of sup-

plying the scrivener's omission of a provision that it

was irrevocable.

This suggestion, of course, is contrary to the pro-

visions of Section 2280 of the Civil Code that unless

expressly made irrevocable &?/ the inslrument creating

the trust, every voluntary trust shall be revocable.

Hence, the mere intent on the part of the grantors to

make the trust irrevocable is not sufficient under Sec-

tion 2280; that section dictates that the trust instru-

ment itself nuist so ])rovide. See Hnghes v. Commis-

sioner, supra, wherein a donor created a trust but did

not ])rovide that it should be irrevocable. Although

it was held that the question of revocability was to be

determined by the law of Massachusetts rather than
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that oi California, this Court rejected a contention

of the taxpayer that the trust was irrevo<-al)h» in Cali-

fornia, (lesi)ite Section 22S() of the Civil VoiW, l>eeause

the (lonoi- intended it to b(» irrevoeahle and so ex-

pressed his intention in an atHidavit.

The provisions of the Civil Code of California (Sec-

tions 1()40, :]:]99, and :1401 (Pet. Br. 37-^)), provid-

ing for the disregard of, and reformation or revision

of a '^^ontrac't" if it fails through mistake to express

the intentions of the i)arties, have no ai)plieation to a

declaration of trust, which is not a **contraet." The
Califoinia courts have recoginzed that Section 'XVJ^

applies to contraets founded on consideration and not

to ^'voluntary" deeds. Ehos v. Stcirart, 138 Cal. 112;

Rohrrfson v. Mrlrillc, m Cal. App. 354.' The grounds

suggested by tax])ayei*s for distinguishing the Knos

case are predicated on the assumption that the declara-

tion of trust in this case is founded on a vahiahle con-

sideration, it has been shown above that this assump-

tion is not justified.

It may be that equity, apart from any j)rovision

of California law, would have reformed the declaration

of trust to express the intention of the taxpayei*s that

the trust be irrevocable, but this is beside the \Hnut,

The declaiation of tiust was not reformed or revis(»d

during any of the tax yeai-s here involved. On the

contraiy, the original declaration remained in full

force and (effect throughout the i)eriod. Moreover, it

seems pointless to discuss reformaticm, since the tax-

• TIm' cases relied <.ii by taxpayei-s (Br. 3S-4()) nre not in \nnui

since they deal only with true contraets.
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payers had a much simpler remedy ; they at any earlier

time, as they did in 1940, could have amended the

instrument to make it irrevocable.

Consequently, tax])ayers up to the date of the execu-

tion of the second and supplemental instrument on

March 27, 1940, could have revoked the trust. If any-

one had questioned their right to do so, all that was

necessary to uphold the right to revoke was to point to

the California law and the absence in the trust instru-

ment of a declaration of irrevocability. This ])ower

to revoke, even though not exercised, means that the

trust income is taxable to them under the plain terms

of Section 166 of the appropriate Revenue Acts.

(C) Taxpayers contend (Br. 46-51) that their

affirmative answers in their 1935 gift tax returns to

the question whether they had transferred property

during the year without consideration by the creation

of an irrevocable trust for the benefit of another (R.

360B, 362B) amended or modified the declaration of

trust to make it irrevocable. The obvious answer to

this contention is that the gift tax returns do not pur-

port to be, nor were they intended as an addition to,

or an amendment of, the trust instrument ; they were

simply a re])ort to the Government, required by law,

of transfers by way of gift made by tliem in 1935.

Section 2280 of the Civil Code is specific that a trust

is revocable unless expressly made irrevocal)le by the

instrument creating the trust. Consequently, any i)ro-

vision as to irrevocal)ility, to be effective, must be

found in the trust instrument itself, and not some
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(locuineiit which is nut a part i>f Ww trust agitvui. ui.

Huf/hcs V. Commissiouer, supra, ]>. 147/

(d) The eoiiteiitioii (Hr. 51-5;j) that the aineiid-

nieiit to tlio trust instrument made in VMO ( I{. 7<i-K0)

relates baek to 19:^), making the trust irrevoeahlo from
that date, also is without merit. Kven if it bo assumed
urgucndo that Tor some purposes the amendment might

be treated as effective from the date of the ereation of

tlie trust, tlie issue here is whetlier in eaeh of the tax

years involved—1936, 1937, IfKW, and 19:59—tliis trust

was revocable; and under California law, it was revo-

cable in those years because the insti'ument creating

the trust did not state in those yeai's that it was irivv-

ocable. Nothing the grantors did alter 1939 can

change the fact tliat they had tlie ])ower to revoke the

trust instrument in tlie earlier vears. Cf. Jurs v.

Commissioner (C. C. A. 9th), decided February 12,

1945, not yet repoHed, which involved an unsuccc ssfui

effort to change the legal effect of a waiver in cei'tain

years by a subsecjuently executed writing.

The circumstances (e) that the Gaylord trust would

have been irrevocable in other states (Br. 53-54) and

^The case of Umon Truxf Co. of Pittshuvgh v. McCaufjhiK 24

F. 2i\ 4r)9 (E. I). Pa.) (cited Pet. Hr. 50), does not hold that

recitals in a <>:ift tax return will Ik* construed as aniendinjr a trust

instrument. In that case a testator had endeavonnl to rrt'ate a

tnist with respect to an insurance policy hut this failed Umiius** no

beneficiaries were named. Sul)se<[uently in his will the t<*slator

named a heneticiary of half the proceeds of the jHjIicy. It was

lield that this perftMted the trust with resiKH-t to one half the

proceeds. That ca.'^e simply involved a trust which was containeil

in two documents, neither of which wa.s complete in it.self. In the

in.stant case, the d(»claration of trust in the taxable yeani is found

complete in one document, the tru.st in.strument.
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(f) that many of the transactions of the trust have

been had in other states (Br. 55-58) do not alter the

conclusion that this trust was revocable in California,

which is the controlling law.

In Hughes v. Commissioner, 104 F. 2d 144, this

Court considered a trust instrument, executed by a

resident of California in California, transferring

securities to a trust company in Massachusetts as trus-

tee. The instrument contained no provision that it

was irrevocable. The question was whether the donor

had made a taxable gift; if the trust was revocable,

there was not a completed gift. The Court applied

Massachusetts law to determine whether the trust was

irrevocable on the ground that Massachusetts was the

seat of the trust.

The Court there cited with approval 2 Beale, the

Conflict of Laws (1935), Sections 297.1 and 297.2,

wherein the rules are stated that the seat or situs of a

trust determines all questions relating to its admin-

istration, including the question whether the settlor

may revoke; and further that the seat of a trust is

determined by the intention of the settlor. Where

private persons are appointed trustees, their domicile

may determine the trust situs, but other circumstances,

such as the domicile of the settlor and beneficiaries,

the location of the trust property, the place where the

deed of trust was executed, and its language may be

considered. And once determined, the seat of the

trust is not altered by removal of the trust res to

another jurisdiction. See also as supporting these

rules Land, Trusts in the Conflict of Laws (1940),

Sections 37-38; Restatement of the Law, Conflict of
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Laws, Soetions 297, 2W: V../J. v Ifoqmi, 49 F. Supp.
370 (S. 1). Calif.).'

In the instant oase tlu' situs of the trust was phiiiily

ill California. Th(» trust instrument was cxc^'uttMl

there, the domicile of the trustec^s, settloi-s, and bene-

ficiaries was in this state (see R. ^'m, .lOS, .VJ4, 527)
and California was also the place where the cei-tifieates

of stock, tiic trust res, wei-e located until sold and
where the trust was administered (R. 355). The* tnist

instrument discloses no intention on the i)art of the

grantors that the situs of the trust shall he in any
state other than California."

® Cf. F()ih(.s V, ( ouimiss'/ufH /•, >l> F, ijii iju i ^L. t . A. l.^l). liold-

inir tliat the law of Massachusetts, where a trust was civate^l and
aclministered, and in which the trust projK'rty was l<H'at(Hl. ron-

trolled the question of whether estates in trust following life

estates were vested or (•ontin«rent : ComrnhHtoner v. KeUmjij^ 119

F. 2d 54 ((\ (\ A. :id), applyin*: New Jersey law to deteriuine

the same question, because' the trust was rivated in New Jerj^ey;

and Ilntchinxon v. Hutchinson^ 4H Cal. App. "liX 12. in which the

court held that Illinois law jroverned application of the parol

evidence rule to a written trust where the declaration of trust

was made in Illinois hv citizens of Illinois, and so far as was shown

the trust obligations were to be perfornuMl there. S^e also

Annotations, 139 A. L. K. 1121) and 89 A. L. H. 1(>2:1.

^^ Taxpayers make reference ( Br. W^-'A) to the fact that North-

em Trust Company of Chicago, a foreign cor|)oration, was desig-

nated in the trust instrument. Hut it was drsignat«'d as suctvssor

trustee oidy if both the grantors failed to e.xeivise their |)owcrs to

appoint successor trustees. ( R. 7Ji-74.) As a nuUter of fact, on

December 1, 1941, (ieorge S. (iaylord e.xerciscMl hi.s power and

name<l his older daughter and the husband of his younger tlaugh-

ter, lK)th of whom were residents of California, n.s sucve««or

trustees. ( K. 489-492.) On I)eceml>er 2, 1941, taxpayers re-

signed as trustees. ( K. 494-497.) In any case, the mere mention

of a trust company which might |>os>ibIy U'come a tnistw in the

future is not ^ifhcieFit to overlmla?"*' ?dl fhi* <.i)»««r ••Ii'inniis wliioh

locate the trust in Califnrnia.
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It is true, of course, that after the creation of the

trust, the trustee sold the stock transferred to the

trust in 1935 and with some of the proceeds purchased

real estate in Texas and California. However, the

subsequent acquisition of land in Texas does not alter

the situs for administration of the trust fixed initially,

and the applicability of California law thereto. 2

Beale, Section 297.1, p. 1024; Matter of Bradford, 165

Misc. (N. Y.) 736; MavHli v. Marsh's Executors, 73

N. J. Eq. 99. See also Land, Trusts in the Conflict

of Laws (1940), Sections 38, 40.2. The rents received

on land in Texas (Pet. Br. 68-69), therefore, were in-

come of a revocable California trust.

(g) The Tax Court found that there w^as no evi-

dence of an oral irrevocable trust in this case (R. 204),

contrary to taxpayers' argument that there was such

a trust (Br. 58-60). The evidence is that taxpayers

decided to create an irrevocable trust and that they

subsequently executed a wa^itten declaration of trust

to carry out this intent. It is an elementary i)rinciple

that where there is a written instrument, all previous

oral agreements merge into it and no longer subsist.

In any event, the trust income with which this case is

concerned is not the income of an oral trust, but on

the contrary is income from the properties belonging

to the trust created by the writing executed in 1935;

all the income arises from the shares of stock com-

prising the initial c()ri)U8, or from the i)roi)erty into

which the initial corpus was converted.

Taxpayers' suggestion (Br. 59) that parol evidence

is admissible to explain their intention is not valid.
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While parol evidence perhaps mi^^hi m admiRsible if

thciv were sonn^ nTiihic^uity in thr trust instrument,

tliere is no aiul)ii;uity iiere requirinir cxphmatinn. Cf
Hutchinson v. IIiitchi)tsou, 48 Cal. App. 'Jd 12, 20.

This case is concerned only with tlie entire omission

in the trust instrument of the express statement n> to

irrevocability, rtHpiired by state law.

Accordinfi^ly, it is submitted that all of the tni.si in-

come is taxable to the grantors under Secti<»n !()() in

the propoi-tions determined by the Commissioner and

approved by the Tax Court."

II

Alternatively, the income is taxable to the grantors under

section 22 (0)

Under the broad definition of income conianuu in

Section 22 (a) of the Revenue Acts of 19.%, IJKW, and

the Internal Revenue Code (Apj)endix, infra), income

of a trust may be attributable as income of the grantor

thereof where he retains such control ov(»r the trust

property that he remains in substance the owner

tliei-eof. TJclverinfi v. Clifford, 309 U. S. 2&1; Belver-

ing V. Stuart, 317 U. S. 154. 'Hiis is but an applica-

tion of the principle that the owner of property may

not assign or dispose of his right to receive the income

therefrom in a way to avoid income tax tlu*reon.

Hflvprinfi v. //or.s/. WW U. S. 112: Ihhrrinq v.

" It is not questioned by tiixpayei-s tlmC Gayloid is taxiihle on

five-sevenths of the income and Mrs. (inylonl on two-seventlis

thereof. This' (h vision is manifestly corrtH-t f<»r thiit was the

proportion in which they contrihuted corpus. Cf. Cnfnnitl TniAf

Co. V. CommissJotn r. 1 1 1 F. lM 7 lo ((\ (\ A. 2d).
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Eubank, 311 U. S. 122; Harrison v. Scliaffner, 312

U. S. 579.

Although the Commissioner relied upon Section

22 (a) as well as Section 166, and Section 167 in the

case of Mr. Gaylord, in the deficiency letters (R. 46,

137), the Tax Court, in view of its decision that Sec-

tion 166 applies, made no finding as to whether Section

22 (a) also applied.'" The Government contends, how-

ever, that the decisions of the Tax Court may be sup-

ported on the ground that the grantors in this case

retained such powers of control over the trust property

that they were in substance the owners thereof. This

question appears to be primarily one for the trier of

the facts, and if the Court should disagree with the

Government's position that the trust income is taxable

to the grantors under Section 166, it is suggested that

under the practice followed by the Supreme Court in

Helvering v. Stuart, 317 U. S. 154, the case should be

remanded to the Tax Court for a finding on this point.

In the Clifford case the grantor was held taxable

under Section 22 (a) upon trust income paid to his

wife as beneficiary, where the trust was to continue

for a short term of five years or until prior death of

the tax})ayer or his wife; and upon termination of the

^2 The applicability of Section 22 (a) is a question which the

Government may argue before this Court, particularly when the

Commissioner relied on the section in the deficiency letters. See

Helverhig \„ Stuart^ 317 U. S. 154:; Ilormel v. Helvering^ 312 U. S.

552. Furtliermore, a respondent on review may urge any matter

appearing in the record in su])port of the judsinient beh)w. Ilrl-

veniKj V. Goicran, 302 U. S. 238 ; LeTulle v. Scop'c/d, 308 U. S. 415,

rehearing denied, 309 U. S. 694; Ryerson v. United States, 312

U. S. 405.
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trust the corpus was to p:o to the grantor or his estate

but any uiulistrihuted iiieoiue was the i)roi)erty of the

wife. The grantor was the sole tnistoo with broad

powers of coutiol over the tnist property. The ix»asou

for the decision was that sinee tlie grantor retained so

many controls over the investment and k(»pt th(» income

within the family ^n'ouj), there was no substantial

change in his economic position. **For as a ix'sult of

the terms of the trust and the intimacy of the familial

relationsliip respondent n^tained the substance of full

enjoyment of all tlie ri^i^hts which previously he had in

the ])ropei-ty.'' (p. 335.) The Court said further

(p. 334) :

Technical considerations, niceties of the hiw of

tnists or conveyances, or the lep:al paiaphernalia

which inventive i^^enius may construct as a i*ef-

uge from surtaxes should not obscure the basic

issue. That issue is whether the grantor after

the trust has been established may still 1m»

treated, under this statutory scheme, as the

owner of the coipus. See Blair v. Commis'

sioner, 300 U. S. 5, 12. In absence of more

precise standards or guides sup])lied by statute

or approi)riate regidatitms, the answer to that

question must depend on an analysis of the

terms of the trust and all the circumstances at-

tendant (Ui its creation and opei-ation. And
wliere the grantor is the trustee and the InMie-

ficiaries are membei-s of his family group,

special scrutiny of the arrangement is ncM-essiiry

lest wliat is in reality but one economic unit be

multiplied into two or more by devi(»es which,

though valid under state law, are not conclusive

so far as § 22 (a) is concerned.
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The principle of the Clifford case has not been re-

stricted to its precise facts. In Helvering v. Stuart,

317 U. S. 154, the trust was a long term trust, and

neither principal nor income was to return to the

grantor. Nevertheless the grantor's control over the

trust corpus was great and the Court said (p. 168) :

^ ^ * economic gain for the taxable year, as

distinguished from the non-material satisfac-

tions, may be obtained through a control of a

trust so complete that it must be said the tax-

payer is the owner of its income.

Although this Court has apparently not had occasion

to pass on the scope of Section 22 (a) in connection

with trust income, the cases applying the rule of

Helverinfj v. Clifford in other fact situations are

legion. See, e. g., Stockstrom v. Commissioner (C. C.

A. 8th), decided March 24, 1945 (1945 P-H, par.

72,465); Miller v. Commissioner (C. C. A. 6th), de-

cided February 13, 1945 (1945 P-H, par. 72,376);

Commissioner v. Buck, 120 F. 2d 775 (C. C. A. 2d)
;

White V. Higgins, 116 F. 2d 312 (C. C. A. 1st) ; Losh

V. Commissioner, 145 F. 2d 456 (C. C. A. 10th) ; Wil-

liamson V. Commissioner, 132 F. 2d 489 (C. C. A. 7th)

;

Wkitehj V. Commissioner, 120 F. 2d 782 (C. C. A. 3d),

certiorari denied, 314 U. S. 657.

In the instant case the following facts, most of which

have been singled out as significant in other cases in

determining whether the grantor retained substantial

ownership, lead to the conclusion that the grantoi's

remained owners of the trust corjms in the taxable

years.
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Tlie trust was a laiiiily trust, ami the income was
retained in the family group." The c:rantoi-s had sub-

stantial otlicM' income in t'adi xcai*, in excess of their

normal needs, so far as the record shows. (R. 48-<>l,

138-148.) Tluis, the reliiKjuishment of the right to

receive income of the trust did not mean mnch (h*o-

uomically and may well he halanced hy other rights of

control which they retained. Cf. StockHtrom v. Com-
missioner, supra; C()mmissio)}rr v. Buck, 120 F. 2d 775

(C. C. A. 2d) ; Grorf/e v. Comviissioiirr, 143 F. 2d 837

(CCA. 8th).

The grantors named themselves trustees, and i-e-

tained the power to name successor trustees. (R.

73-74.)

As trustees they retained i^owers of manau:em(»nt and

contT'ol over the trust corpus as thoU2:h they were abso-

lute owners. They could hold securities in their own

names. They could invest and reinvest the eoiinis,

lend it, sell it, exchange, lease, or mortgaue, all at

prices and upon such terms as they deemed advisai)le.

(R. 62-6().) Their discretion was absolute and uncon-

trolled, and its exercise conclusive on all persons."

^'Children of the settlor are ineml)oi*s of tho intimate family

frroup, even thou^^h they are adults and married, f'ommhghuer
V. Wilson^ 125 F. 2d 307, :M0 (C. C. A. 7th) ; and see CommtMHioner

V. Bn'oJzhehmr. IIG F. 2d ('.28 (C. C. A. 2(1).

'* In view of their al)>olute discretion, the exeirise of which was

conclusive on the heneficiaries, the power of the ^nintor-lrustet»s

was for practical purposes indejx'ndent of the control of a court

of equity. See Section 2200, Civil Code of Califomia ( Ap|)emli.x,

infra) {('ox v. Commi*<Hionfi\ 110 F. 2d Jm (C. C. A. 10th), cer-

tiorari denied, MX U. S. ()fi7: RoHhn v. /A , t»2 F. 2d :M)0

(C. C. A. 8th), certiorari denie«l, WOl V. >. «i>.i. In White v.

Iliggins, llC F. 2d :U2 (C. C. A. Ui) iht. trustee, who wa« also
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(R. 65.) In Central Nat. Bank v. Commissioner, 141

F. 2d 352 (C. C. A. 6th), the power to direct the in-

vestment and reinvestment of the trust funds was the

I)ivotal factor on which, with respect to one. of the

trusts, application of the Clifford doctrine turaed.

See also Whitchj v. Commissioner, supra.

They could vote the stocks forming the coi'pus of the

trust and otherwise deal with them as an absolute

owner. (R. 65.) This is a very valuable right of

ownership, particularly since the grantors owned in-

dividually shares in the same company and Mr. Gay-

lord was connected with the management of the corpo-

ration. The retention of voting rights enables the

grantor more effectively to impose his will on the

corporation and may be a more substantial economic

benefit to him th^n the right to receive income on the

shares. See IleJvering v. Stuart, supra, p. 169 ; Miller

V. Commissioner, supra; Stockstrom v. Commissioner,

supra; Bush v. Commissioner, 133 F. 2d 1005 (C. C.

grantor of a trust of an insurance policy, had the power at any

time to demand tlie cash surrender value of the policy, and if

she deemed it advisable for her own comfort, maintenance, or

welfare, to pay the whole or any part of the corpus over to herself

individually. The court said (p. 320) :

"Granting that these are fiduciary powers, so were the powers

of control over investment which the court regarded as significant

in the Clifford case. With such a vague criterion of judgment

prescribed in the trust instrument, it is highly imi)rohable that

anyone could successfully invoke the power of a court of equity

to u])set a decision by Mrs. Higi2:ins as trustee to terminate the

trust by assignment of the trust property to herself individually.

It is equally improbable that anyone of the ''intimate family

group'' would ever attempt to do so.''

And see Stocli'strom v. Commissioner (C. C. A. 8th) , decided March

23, 1945 (1945 P-H, par. 72, 4(55).
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A. 2(1); ]ViIIi(ims<>ii v. Commissioner, supra; J/(

-

Kiii(/Iif V. Commissioner, 123 F. 2d 240 (C. C. A. 8th).

Thvy had tin* wliolc title to tlio pro|)orty, legal and
equitable, the beiietieiaiies having: only th( ht to

eiiforee tlie performance of the trust. ( R. (iii.;

They lu\d tlie i)o\ver under Calit'oinia hiw to revoke

the trust, and thus retake the corpus. (M*. White v.

Uiyijins, supra.

Although the income was distrihutal)le annualh lu

the beneficiaries (R. 67), the trustees could control the

amount of income to be (listril)Uted. Thev could i-e-

duce, or even cut off, all income by exercisinu; their

powers to sell the corpus, and leinvesting in non-

income-producint;- ])ro])erty; or by leasing the real

property, acquired later, for little or no consideration;

or by using their broad powers in other ways. Fur-

thermore, the trust contained spendthrift j)rovisions

(R. 70) ; the beneficiaries therefore had no rights of

ownership in or control over trust income until it was

actually distributed.

One-half of the income could have been used in the

years 1936 and until her mari-iage in 1937 to dischai-ge

the grantors' obligation, under Sections 196 and 197

of the Civil Code, to support their younger daughter

(R. 68) who was not of age when the trust was ci-eated

(Section 25, Civil (^Kle of California)." This |>owpr

'• Alth()ii«rh Sivtion KJ4 of thv livvvmiv Aci of nU:i i
A|>|»«'M'h \»

infra) iUuvmhM] Soction Uu of tlio Iiitornn! KeveniU' dnle to

provide that the men' possibihty that trust inc(»iiu' may \h» u«h1

to (lis(liar;re a lopd ol»li;:ati<ni of sU|)port of the p-aiitor is m»t

enough to tax it to the ^rautor. the auien<hnent was not inlonilwl

to remove this fact from consideration as one of tlie indicia of

ownership that woidd make Section 22 (a) applicable. S. Kep.

No. 027, Tsth C\)ng., 1st Sess., pp. CH-(il).
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would have enabled them to use the income directly

for their own economic benefit. Cf. Douglas v. Will-

cuts, 296 U. S. 1.

Upon termination of the trust/'' all of the trust

estate then existing was to vest in the two i)rincipal

beneficiaries (or their issue) share and share alike.

(R. 69-70.) But in making distributions the trustees

had the sole judgment and discretion to make divisions

and allotments and to determine the relative values of

the property, their acts to be conclusive on all inter-

ested persons. (R. 71.) By this control over valua-

tion and distribution, the trustees could in effect vary

the shares of the beneficiaries and indeed could dis-

tribute substantially the whole corj^us to one bene-

ficiary of their choosing. The retention of this power

to control the ultimate distribution of the trust fund

is, we submit, an important attribute of ownership.

Upon termination of the trust, there was a possi-

bility that the trust corpus would revert to Mrs. Gay-

lord. (R. 69-70.) She as grantor therefore retained

a remote interest in the corpus, and this fact is to be

considered under Section 22 (a). See Miller v. Com-

missioner (C. C. A. 6th), decided February 13, 1945

(1945-P-H, par. 72,376).

The fact that the taxpayers may not necessarily

become repossessed of the corpus and the income does

not militate ai^ainst the conclusion that thev have the

powers of an owner. It is sufficient that they control

the family j)ui'se strings. Stochstrom v. Commis-

'*^ Tlio inaxiinuin duration of this trust was for a ])erio(l of about

101/^ yoars. hut it could torniinato earlier. (See R. (58.)
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sioner, supra; George v. Vumnussiont r, li.i K. 2<1 KYJ

(C. C. A. 8th); Warren v. Cofuniissionrr, supra; and
ef. Ilelvering v. Stuart, supra. Nor is thr fact ma-

terial tliat the i)o\vers are resented as trustet* nither

than as prantor, when tnistee and grantor an» the

same. In the Clifford case tin* donor's jxiwers of

control were resened to himself as trustee and this

has been true in other eases also. Foerderer v. Cnm-

missiouer, Ml F. LM 53 (C. C. A. 3d); Storkstroni v.

Commissiotif r, supra; Mill<r v. Cnmmissitnur, supra.

And see Article 1<)(>-1 of Treasun* Hr-iilations 1>4 and

101, and Section lf).l()(i-l of Treasury Regulations 103

(Appendix, infra).

No one fact is decisive of the question, but when

all the powers and controls which the p:rantoi«s n»tained

over the corpus and income are added tt)pether, their

**l)Uii(lle of lights" i-equii*(\s, we submit, that the trust

income be taxed to them under Section 22 (a).

TIT

Section 167 also applies

Section KiT (a) (2) <»!* the Revenue Act ot VXUt

(Appendix, infra) provides for taxinir such |>art of

the trust income to the grantor thereof as may in the

discretion of the grantor, or sonie person not having a

substantial advei-se intei-est, be distributed to the

gi-antor. While tliis language refers in terms only to

distributions that may be made directly to the grantor,

th(» Supreme Court in lldvering v. Stuart, 317 U. 8.

ir)4, 170, has construed it to cover income as to which

there is a possibility that it may Im» distributed in <i
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charge of the grantor's legal obligation to support his

minor childi-en. In the instant case, one of the bene-

ficiaries, entitled to receive half of the income, was

a minor when the trust was created in 1935. She did

not become 21 until May 31, 1937, but was married

on May 29, 1937 (R. 195), at which time she was an

adult. Section 25, Civil Code of California. Through-

out 1936 and until May 29 in 1937, therefore, the

grantors owed a duty to support her. Sections 196

and 197, Civil Code of California. Article IV of the

trust instrument gives the trustees discretion to apjjly

any part of the trust income to the use and for the

proper care, maintenance, support, and education of

the beneficiaries. (R. 68.) The possibility that one-

half of the trust income for 1936 and the first five

months of 1937 might be used to discharge the parental

obligation is sufficient, under the Stuart case, to attrib-

ute income to this extent to the grantors under Section

167 (a) (2).

Section 134 of the Revenue Act of 1943 (Appendix,

infra) amended Section 167 of the Internal Revenue

Code by adding a new subsection (c) providing that

income of a trust shall not be considered as taxable

to the grantor merely because it may be used to dis-

charge his legal obligation of support, but shall be

taxed to him only to the extent that it is so used. The

provision has retroactive effect to all })rior years, but

only if signed consents, as prescribed by the Conmiis-

sioner, are filed that there shall be paid all taxes which

would have been payable if subsection (c) had been a

part of the law in earlier years.
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The anu'iuliiK'iit made by Section 134, it' applieci to

this rase, would render inappropriate the (Jovern-

nient's aruuint^nt that Section 1()7 (a) (2) applies. Nt»

consents as retjuired by the amendment have, how-
ever, been filed up to the present time. Con.sequrntly,

the argument that Section KiT (a) (2) applies is

presented, subject to possible withdrawal, if consents

are filed.

IV

There is no estoppel aj,^ainst the Commissioner

The Comuiissionei' is not estopped to contend that

the trust income is taxable to tlie Lnantoi-s in the years

19:^>(i-1939, inclusive, merely because he accepted, with-

out adjustment, the gift tax leturns for 1935 filed by

the grantors and the income tax returns filed by the

two beneficiaiies for the years 193(5-1939 in which they

included the trust income. (Pet. Br. 61-67.) Xiles

Bemenf Pond Co, v. United States, 281 U. S. 357;

J//. Vernon Trust Co. v. Commissioner, 75 F. 2d 938

(C. C. A. 2d), certiorari denied, 2\)i\ U. S. 587. And
even if acceptance of the retuiiis could be const rue<l

as an assent that the returns correctly interpreted the

tax effect of the tmst instrument, which we do uot

concede, the Commissioner is not estopped to change

his determination as to the legal effect of a given

tiansaction. Burmi v. Porter, 283 U. S. 230; Ton-

ninfjscn v. Commissioner, 6\ F. 2d 199 (C. C. A. 9th);

Knapp-M(t)i(irrh Co. v. Commissioner, 139 F. 2d 863

(CCA. 8th).

The mere fact that claims for refund of the gift

taxes and the income taxes paid by the daughters were
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barred when the deficiency letters were mailed to tax-

payers has no bearing.'^ In Van Antwerp v. United

States, 92 F. 2d 871, this Court declined to hold the

taxpayer estopx)ed to claim a refund, even though the

Government was barred bv the statute of limitations,

when the claim was filed, from assessing and collecting

taxes due from his wife. See also Helvering v. Brook-

lyn City R, Co,, 72 F. 2d 274 (C. C. A. 2d).

Furthermore, to constitute estoppel there must be a

misrepresentation of a fact or a wrongful misleading

silence with respect to a fact. Van Antwerp v. United

States, supra, p. 875; United States v. S. F, Scott d-

Sons, 69 F. 2d 728, 732 (C. C. A. 1st). A person

knowing the facts or in a position to know them can

not claim the benefit of estoppel. Hull v. Commis-

sioner, 87 F. 2d 260 (C. C. A. 4th).

In this case the Commissioner has not misrepre-

sented a fact or held his silence with respect to any

fact. Moreover, since the taxpayers knew all the facts

and were in a position to know their legal effect equally

as was the Commissioner, there is no ground for

estoppel against the Commissioner. The Tax Coui't's

holding that, since estoppel had not been specificall}'

pleaded, it was not an issue in the case (R. 205), is

correct and is a further ground for rejecting the tax-

payers' claim of estop])el. See Tide Water Oil Co, v.

Commissioner, 29 B. T. A. 1208; jE;/ Dorado Oil Works

''It may be notcfl tluit tax})ayors wero api)arontly on notice as

to what the Coniniissioners position was likely to be at least by

the end of 1040. A re])ort of an examination was snbmitted, dated

December 21, 1940, and piolests were Hlc-d, and several cont'erences

held prior to tlie issuance of the deficiency letters. (K. 4(), l'M\)
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V. Commissioner, 4(i 13. T. A. }*ii4. Ci*. lldvering v.

Brnoklnn Citij R. Co,, 72 P. 2(1 (C. C, A. 2(1).

There is suhslantial evidence to support the Tax ( ourt*8

findings of basis of the Menasha stock

The last question rais(»d hy taxpayers (Br. (jJ)-H))

relates to the basis for eoinputini^ j)rolit upon sales of

Marathon stock made by taxj)ayers individually and

by the Gaylord trust in the taxable years. The Mara-

thon stock sold bv the trust and Gertrude H. Gavlord

was all a('(iuii(Ml by o-jft from Gaylord and has thr

basis it would have in his hands under Section 11!^ (a)

(2) of the Revenue Acts of 193(), 19:W, and the In-

ternal Revenue Code. Consequently, a determination

of his basis decides the question for all the parties.

Gaylord acquired all the Marathon stock,'" |)lus

l)onds, in exchange for 3,357 shares of Menasha stock

in 1927, in a non-taxable transaction on which ^ain or

loss was not recognized under Section 203 (b) (2) of

tile Revenue Act of 192b, c. 27, 44 Stat. 9. The Mara-

thon stock and bonds therefore under Section 204 (a)

(6) of the Revenue Act of 192^) took the basis of the

•],3^)1 Menasha shares for which they were exchanjred.

There is no dispute as to the manner of alloeatinir the

basis of the Menasha shares between the Marathon

stock and bonds. (R. 212.)

The 3,357 shares of Menasha stock owned on October

31, 1927, were traced by the Tax Court as the reniain-

" One hundred shjiivss(»l<l in llKiJMiy (iaylonl indiviilually were

ucqninMJ hy him in VXV.i for $1,70(). there i.s no dispute as to the

basis for these shares. (R. 211.)
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ing portion of the 1,975 shares of Menasha common
stock acquired by Gaylord upon organization of

Menasha in 1917, phis the 100% stock dividend thereon

in 1925. (R. 212.)

The answer to the basis question, therefore, depends

on the basis to Gaylord of the 1,975 Menasha common

shares acquired in 1917, together with preferred

shares, in exchange for 337 shares of Carton stock and

$152,161.11 in cash. The law in 1917 contained no

provision for non-recognition of gain or loss upon

reorganization exchanges, or for a carry-over of basis.'^

The Tax Court therefore held (R. 214) that Gaylord,

in 1917, realized gain or sustained loss upon the ex-

change equal to the difference between the fair market

value of the Menasha shares acquired and his cost or

other basis for his Cai'ton stock. It held further that

the basis for the Menasha shares was the basis of the

Carton shares surrendered, increased by the gain re-

alized or decreased by the loss sustained on the

exchange ; or in other words, the basis for the Menasha

shares w^as the same as their fair market value when

acquired. It found this value to be $100 i^er share.

(R. 208, 215.)

Taxpayers agree that the correct basis for the

Menasha shares is their fair market value when ac-

quired in 1917. (Br. 75.) They contest only the Tax

Court's finding of fair market value. (See Br. 75-76.)

i» Section 2 (a) of the Revenue Act of 15)1(), c. 463, 30 Stat. 756,

referred to by taxpayers (Br. 71, 72), contains merely the broad

<j:eneral definition of income. It says notliing about the basis for

property, or cost thereof.
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We suhinit that the Tax Court 8 finding ... value is

supported Uy substantial evidence and henee is eoii-

elusive in this Court. IHm hurst Cfnwtrrif Co, v. Com-
missio)ier, oO() U. S. :')T.

Upon acquisition of the assets of Carton and Print-

ing in 1917, Menasha issued its stoek in an amount
equal to the appraised value of the physical assets

and the book value of the quick assets so acquii-ed. It

was reasonable for tlu* Tax Couit to acee])t these values

as representing the value ot* the Menasha stock. This

was the vahie which Cliiu^dinst and Caylord placed

on the assets and stock at the time of the transaction

and the vahie on which they based the consolidation.

Gaylord specified that the consolidation would be

effected on the basis of a])praised value of physical

assets and book value of quick assets, but certainly if

Clinedinst had thought the appraised and lx>ok values

very far out of line from the fair market values of the

assets, he would not have ti-aded on that l>asis. His

interest in the enterpiise was more than ten times tliat

of Gaylord. (R. 207.)

The values of the assets behind a stock arc an im-

poi'tant factor in fixing its value. But hei*e the as-

sumption is warranted that the physical ass(»ts were

appraised at their fair market value, since that would

be the usual basis for appraisal ; in any case, there is

no evidence that they wei-e not so appraised, and in

fact the taxj)ayei-s stated in Exhibit G, attachcni to

their petitions, that this value was the **actual vahio.'*

(R. J)3.) As to the (fuick assets, theiv is notliing to
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show that their fair market vahie was greater than

their book value, and in the usual case, quick assets,

or liquid assets such as cash, notes, bonds, and other

items readily convertible into cash, are carried on the

books at their true value. Hence, in the absence of

evidence to the contrary,^" the Tax Couii: was justified

in accepting these values as representing fair market

values.

Of the 1,975 shares of Menasha common stock ac-

quired by Gaylord in 1917, only 453.39 were acquired

in exchange for his old stock. The remaining 1,521.61

shares were acquired from Clinedinst for a price of

$152,161.11, or $100 per share. Whether this purchase

be regarded as a separate transaction or only a step

in the consolidation (Pet. Br. 76), the price fixed be-

tween the two parties as the sale i)rice for the stock

is additional evidence supporting the Tax Court's find-

ing of value.

Taxpayers contend that the Tax Court acted arbi-

trarily in disregarding the evidence as to the earning

power of the assets. But the Tax Court's opinion,

on the contrary, shows that it did consider such evi-

dence as there was regarding earning power. It dis-

cussed the evidence and stated that it had considered

all the evidence in reaching its conclusion as to value.

(R. 215.) An examination of the evidence as to earn-

ings shows that it was not substantial enough to base

a finding of value thereon.

^'" Taxpayers' contontioii is not that the assets \Yere under-

valued, but tliat the Menasha stcK'k shouhl Ik* vahied on the lasis

of earninn; power alone.
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Gaylord testitied (R. 367-3(i8) as to the earning- .*•

round figures of the three companies for the year 1917,

and stateii that if they had used **ten for one" earn-

ing capacity to value the Menasha stock, they wnuhl

have had a vahie per shai*e of ^()i){) ill, 'MO). Tina

testimony is not supported hy any evidence that a 10%
rate of capitalizing: earnings is reasonable (»r jiroi^or,

except Gaylord 's statement tliat it might be called

''conservative" (R. 3(39), or that such a r«ite would i-e-

sult in a fair market value for the stock. Nor is thei-e

any evidence to show how the figures of earnings testi-

fied to by the witness were computed, or that they in

fact represented true earnings of the three com|)anieH.

Even if they did represent the real earnings, it is a

well known fact, as the Tax Coui-t pointed out ' R. *-?1'>

that corporate earnings during the war years were

abnormally high in most cases and without some proof

that such earnings were* normal, they would not afford

a i)roper foundation on which to value stock by the

capitalization of earnings method.

The only other evidence in the record ivlating to

capitalization of earnings is that in Exhibit O, at-

tached to the petition. (R. 92-9().) There figures

purpoi-ting to represent earnings of the three com-

panies for the years 1915-1919, inclusive, are set out

(R. 94), but again there is no proof as to the correct-

ness of the figures or how they were arrived at. It is

also stated in Exliibit G that ''Taxpayer believes that

the 1917 earnings of the Carton Com|)any capitalized

at ten per cent reflect correctly the fair market value
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of the stock of that eom])aiiy * ^ *." (R. 94.)

But there is no supporting data to show on what the

belief is based.

In tliis state of the record, there was no evidence on

which the Tax Court could have made a finding of

fair market value by the capitalization of earnings

method, had it felt that method was proj)er under the

facts of this case. Consequently, the Tax Court did

not act arbitrarily in not basing its finding of 1917

value on this evidence.

Taxpayers apparently contend (Br. 80) that the 352

shares of Menasha stock, exchanged in 1925 for Robert

Gaylord stock and then reacquired in 1927 in exchange

for the same Gaylord stock, as though the first ex-

change had never existed, carry a different basis. We
submit that the effect of the two exchanges was to

cancel out the transaction entirely, as the parties in-

tended, and that the 352 shares retain their original

basis. This appears to have been the view of the Tax

Court also. However, if the two exchanges are to be

singled out and given separate effect, contrary to the

Tax Court's treatment of the matter (cf. Dohsoii v.

Commissioyicr, 320 U. S. 489, rehearing denied, 321

U. S. 231), taxpayers must fail in any event since there

is no evidence as to the fair market value of, or the

basis for, the 352 shares in 1927. Although taxpayers

refer to a fair market value for 352 shares set out in

a computation attached to their ])etitions (R. 9(5, 186),

this figure is not substantiated in any way.
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CONCLUSION

The decisions of the Tax Coint should he artirinrd.

Respectfully siihinitted,

Samuel O. Clahk, Jr.

A ss istant Ait o ni r u (i f tir ml

Sewall Key,
J. Louis Monarch,
Hei^n Gck)I)nek,

Special Assistants to the Attornetf Gentml.

Ai*RiL, 1945.



APPENDIX

Civil Code of California (1937)

:

Sec. 25. Minorsy tvho are: Const ructioyi of
section: Married female deemed adult.—Minors
are all persons under twenty-one years of age;
provided, that this section shall be subject to the
provisions of the titles of this code on marriage
and shall not be construed as repealing or limit-

ing the provisions of section 204 of this code;
provided, further, that any female who has con-
tracted a lawful marriage and is of the age of
eighteen or over, shall be deemed to be of the

age of majority and to be an adult person for
the pur|)ose of entering into any engagement or
transaction respecting property or her estate, or
for the purpose of entering into any contract,

the same as if she was twenty-one years of age.

[Enacted 1872; Amended by Stats. 1927, p.

1119; Stats. 1931, p. 1941.]

Sec. 196. Ohligation of parents for the siip-

port and education of their children.—The par-
ent entitled to the custody of a child must give

him support and education suitable to his cir-

cumstances. If the support and education
which the father of a legitimate child is able to

give are inadequate, the mother must assist him
to the extent of her ability. [Enacted 1872.]

Sec. 197. Custodjj of legitimate child.—The
father and mother of a legitimate unmarried
minor child are equally entitled to its custody,

services and earnings. If either the father or

. mother be dead or unable or refuse to take the

custody or has abandoned his or her family, the

other is entitled to its custody, services and
earnings. [Enacted 1872; Amended by Code
Amdts. 1873-74, ]). 194; Stats. 1913, p. 52.]

(48)
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Sec\ 2215. Trusts rlasstfird.—A tnist is
oitlior:

1. N'oluntarv; or,

2. Involuiitaiy. [Knactcd 1872.]
Skc. 2216. Vnluiiturii trust, what.—A volun-

tary trust is an obliuation arising out of a per-
sonal confidence reposed in, and voluntarily
aceei)ted by, one foi- the i)enefit of another.
[P^nacted 1S72.]

8e(\ 2217. I)iV()lunl(u'!i trust, /r/m/.—An in-

voluntary trust is one wliich is ci-eated by ojht-
ation of law. [Enacted JS72.]

Sec. 2269. Discrctionarji powers,—A discre-

tionary power conferred upon a trustee is pre-
siuned not to be left to his arbiti-ary discretion,

but may be controlled by the proper couil if not

reasonably exercised, unless an absolute discre-

tion is cleai'lv conferred bv the declaration of
trust. [Enacted 1872.]

Sec. 2280. l\(V()vatio)i of trusts.—Unless ex-

pressly made irrevocable by the instnunent
creating the ti'ust, every voluntaiy trust shall

be revocable bv the trustor bv wi-itini^ fil(»d with

the trustee. Wlien a voluntary trust is revoked

])v the trustoi , tlie trustee shall transfer to the

ti'ustor its full title to the trust estate. Tnists

created prior to the date when this act shall i»e-

come a law shall not be alTected h(»rebv. [En-

acted 1872; Amended by Stats. IfKH, ]>. 1955.]

Revenue Act of 1936, e. 690, 49 Stat. 1648:

Sec. 22. Gross income.

(a) Goieral V(fniitio)i.—''Ovosi^ income" in-

cludes gains, profits, and income derived from

salaries, wages, or comp(»nsation for pei-sonal

service, of whatever kind and in whatever form

j)aid, or from juofessions, vocations, trades,

businesses, commerce, or sales, or dealings in

])roperty, whether real or pei*sonaI, growing out

of the ownership or use of or interest in such

])ro])ei'ty; also from interest, rent, divi<len<U,

securities, oi- the transact i'-n ••f any businc--
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carried on for gain or profit, or gains or profits

and income derived from any source wiiat-

ever. * * *.

Sec. 166. Revocable trusts.

Where at any time the power to revest in the
grantor title to any part of the corpus of the
trust is vested

—

(1) in the grantor, either alone or in conjunc-
tion with any person not having a substantial

adverse interest in the disposition of such part
of the corpus or the income therefrom, or

(2) in any person not having a substantial

adverse interest in the disposition of such pai-t

of the corpus or the income therefrom.

then the income of such part of the trust shall

be included in comj^uting the net income of the

grantor.

Sec. 167. Ixcome for bexefit of graxtor.
(a) Where any part of the income of a

trust

—

(1) is, or in the discretion of the grantor
or of any person not having a substantial ad-

verse interest in the disposition of such part of

the income may be, held or accumulated for

future distribution to the grantor; or

(2) may, in the discretion of the grantor or
of any person not having a substantial adverse
interest in the disposition of such part of the

income, be distributed to the grantor; or

(3) is, or in the discretion of the grantor or

of any person not having a substantial advei*se

interest in the disposition of such part of the

income may be, applied to the i)ayment of

premiums upon policies of insurance on the life

of the grantor (except policies of insurance ir-

revocably ])ayable for the purposes and in the

manner specified in section 23 (o), relating to

the so-called ''charitable contribution'' deduc-
tion) :
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then such j)art of the income of the trust shall
be inchuled in coinj)utinL,^ the net income of the
grantor.

(b) As used in this section, the inni "in tlie

discretion of the grantor'' means *Mn the dis-

ei-etion of the grantor, either alone or in con-
junction with any person not having a sul)-

stantial adverse interest in the disposition of tho
part of the income in question''.

Sections 22 (a) and l(j() of the Revenue Act of 19:^,

(». 289, 52 Stat. 447, and the Internal Revenue Code are

the same as the above quoted sections.

Revenue Act of 1943, Public Law 235, 78th ('oult..

2d Sess:

Sfx\ 134. Trusts foh mainti:xa\( k oh supi^mT
OF CERTAIN BEXEFICIARIKS.

(a) Income for Boicfif of Grantor.—Secii..ii

167 (relating to income for ])enet1t of grantor) is

amended by adding at the end tluM-cof the fol-

lowing subsection:

**(c) Income of a trust siiall not l)e con-

sidered taxable to the grantor under sul)section

(a) or any other i)rovision of this chapter

mei'ely because such income, in the discretion of

another person, the trustee, or the grantor act-

ing as trustee or cotrustee, may be a])plictl or

distributed for the sup])ort or maintenance of

a beneficiary whom the grantor is legally ob-

ligated to support or maintain, excef)t to the

extent that such income is so ai)plied or dis-

trii)uted. In cases where the amounts so ap-

plied or distributed are paid out of corpus or

out of othei' than income for the taxable year,

such amounts shall b(». considei-ed paid out of

income to the extent of the income of the trust

for such taxable year which is not i)aid, credited,

or to be distributed under section 162 and which

is not otherwise taxable to the grantor."
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(b) Taxable Years to Which Applicable.—
(1) General ride.—Except as provided in par-

agraph (2), the amendments made by subsec-

tion (a) shall be applicable with respect to

taxable years beginning after December 31,

1942, unless a taxable year of the trust begin-

ning in 1942 ends within a taxable year of the

grantor beginning in 1943, in which case, ex-

cept as provided in paragraph (2), such amend-
ments shall not be applicable to such taxable

year of the grantor.

(2) Retroactive effect.—The amendments
made by subsection (a) shall also be applicable

with i-espect to all taxable years to which such
amendments are not made applicable under
paragraph (1), in the same manner as if such
amendments had been a part of the revenue
laws applicable to such taxable years, but only
if there are filed with the Commissioner (in

accordance with regulations prescribed by him
with the approval of the Secretary) at such time
and by such persons as may be prescribed under
such regulations, signed consents that there shall

be paid, at such time as the Conmiissioner may
prescribe, all of the taxes under Chapter 1 of the

Internal Revenue Code or under the corre-

sponding ])rovisions of prior revenue laws
which would have been paid for the taxable
years concerned if such amendments had been
a part of the revenue laws applicable to such
taxable years.

(3) Deficiencies and overpayments.—The
period of limitations provided in sections 275
and 27() of the Internal Revenue Code or cor-

responding provisions of a prior revenue law
on making of assessments and the beginning of
distraint or a proceeding in court for collection

shall with res])ect to any deficiency resulting

from any such consents include one year im-
mediately after the date such consents were
filed, and such assessment and collection may
be made notwithstanding any })rovision of the
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internal I'OVtMiiU' laws oi- any I'uic of law which
would otherwise prevent such assessment and
collection. The period witliin which claim for
credit or refund may be iiled, or ci-edit or re-
fund allowed or made if no claim is filed, with
respect to any overi)ayment by the grantor re-
sultin<2: frnni the consents shall include one year
immediately aftei- the date of the tiling: <^f tlie

consents, and credit or i-efuiid may i)e allowed
or made notwithstandini;- any provision or rule
of law (other than this subsection, section 37(>()

of the Internal Revenue Code or a correspond-
m^i: j)rovision of prior law, lelating to closing
aureements and section 3761 of the Internal
Kevenue Code or a corres])ondino' ])]()vision of
j)iior law, relating to com])romises) which would
otherwise prevent such credit or i-efund. No
interest shall be allowed or paid on any over-

payment, or assessed on any deficiency, result-

ing fi'om the application of i)aragraph (2) of
this subsection.

Treasury Regulations 94, pronudgated under the

Revenue Act of 1936:

Art. 166-1. Trusts, with respect ht the cor-

pus of which, the grantor is regarded as re-

maining in substance the owner,— (a) If the

grantor of a trust is regarded, within the mean-
ing of the Act, as remaining in substance* the

ow^ner of the corpus thercMd", the income thei-e-

from is not taxable in accoidance with the

])rovisions of sections KH, 1()2, and l()i5 but I'e-

mains attributable and taxable to the grantor.

This article deals with the taxation of such

income. As used in this article, the t<»nn

''corpus" means any pai't or the whole of the

])ro])e]ty, I'cal or pei'sonal, constituting the sub-

ject U'.atter of the ti'Ust.

(b) Section Kit) defines with particularity

instances in which the grantor is ivgardcMl as

in substance the own(»r of the corpus by n»ason

of the fact that he has retained power to revosf
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the corpus in himself. For the purposes of this

article the grantor is deemed to have retained

such power if he, or any person not having a

substantial interest in the corpus or the income
there f^'om adverse to the grantor, or both, may
cause the title to the corpus to revest in the

grantor. If the title to the corpus will revest

in the grantor upon the exercise of such power,
the income of the trust is attributed and taxable

to the grantor regardless of

—

(1) whether such jjower or ability to retake

the trust corpus to the grantor's own use is

effected by means of a power to revoke, to

terminate, to alter or amend, or to appoint;

(2) whether the exercise of such power is

conditioned on the precedent giving of notice,

or on the elapsing of a period of years, or on
the happening of a specified event

;

(3) the time at which the title to the corpus
will revest in the grantor in possession and
enjoyment, whether such time is within the

taxable year or not, or whether such time be
fixed, determinable, or certain to come;

(4) whether the power to revest in the gran-

tor title to the corpus is in the grantor, or in

any person not having a substantial interest in

the corpus or income therefrom adverse to the

grantor, or in both. A bare legal interest,

such as that of a trustee, is never substantial

and never adverse

;

(5) when the trust was created.

But the provisions of section 166 are not to

be regarded as excluding from taxation to the

grantor the income of otlier trusts, not specified

therein, in which the grantor is, for the pur-
poses of the Act, similarly regarded as remain-
ing in substance the owner of the corpus. The
grantor is regarded as in substance the owner
of the corpus, if, in view of the essential luiture

and purpose of the trust, it is apparent that

the grantor has failed to part permanently and
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definitely with the substantial incidcTits ..f

ownership in tlie eorpus.
In deterniinini;- whether the grantor is in

siibstanee the owner of the corpus, tin* Act has
its own standard, whieh is a substantial one, de-
pendent neither on the niceties of the |)articular
conveyancing]: d(»vice used nor on the technical
description which the law of ])roperty ^ives to

the estate or interest tiansfiM-red to tlie trustees
or beneficiaries of the trust. In that determina-
tion, amonoj the material factors are: The fact
that the corpus is to be returned to th(» grantor
after a sj)ecific term; the fact that the corpus is

or may be administ(M'ed in the interest of the
grantor; the fact that the anticipated inconu*

is beini; appropriated in advance for the cus-

tomary ex})enditures of the ji^rantor or those
wliich he would ordinarly and natuiallv make;
and any other circumstances bearing on the

impermanence and indefiniteness with wliich

the grantor has ])art(Hl with the substantial in-

cidents of ownership in the corpus.
-N- « * « #

Article 166-1 of Treasury Regidations lUl, pro-

mulgated under the Revenue Act of 1938, and Sec-

tion 19.166-1 of Treasury Regulations 103, pronud-

gated under the Internal Reveime Code, are sub-

stantially the same as tlie above quoteul article.
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